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See e.g., Lydia Lim, "S'pore Submits Human Rights Report to UN" The Straits Times (26 February 2011):
On economic, social and cultural rights, the report [by the Government for Singapore's Universal Periodic Review] lays out Singapore's approach and achievements, and cites glowing reviews by leading global bodies. These include the World Economic Forum and the International Institute for Management Development's ranking of Singapore's legal system as among the best in the world. liberties. 2 The Government is unapologetic, and has publicly stated that its focus is the country's economic development and stability. It disagrees with the more liberal views on human rights espoused by critics, charging them with a lack of knowledge and sensitivity to the local culture and situation. It points to the fact that the electoral success of the ruling People's Action Party ("PAP") since 1959 constitutes voter endorsement of its policies. During this discourse, both sides have relied on the doctrine of the rule of law, the Government maintaining that it has complied fully with it, and critics arguing that the rule of law in Singapore "has given way to empty legalism" and is in "demise", 3 or has been systematically "dismantle [d] " 4 by the Government. 5 This article aims to assess the role played by the rule of law in discourse by critics of the Government's policies and in the Government's responses to such criticisms. To set the scene, Part I justifies why the rule of law must be regarded as a doctrine embodied in the Singapore Constitution, 6 and the legal implications of this fact. The first section of Part II then describes two series of incidents that have generated much of the criticism about the Government's adherence to the rule of law. These concern the use of the Internal Security Act ("ISA") 7 to detain without trial persons deemed to pose a national security risk, and the bringing of defamation suits by members of the Cabinet and the PAP against opposition politicians. Rather than attempting to examine the correctness of the positions taken by either the critics or the Government, in the second section of Part II of the article I identify the conceptions of the rule of law adopted and consider if there is any congruence between them. I conclude in Part III with some thoughts on whether present conditions are conducive to the Government and its critics starting to work towards consensus on the extent to which Singapore law should respect human rights standards, and the utility of the rule of law doctrine in this regard.
I. Understandings of the Rule of Law

A. The Rule of Law as a Constitutional Principle
The rule of law doctrine is not merely a legal principle but a constitutional one. This has been recognized in the context of the United Kingdom's unwritten constitution, as well as in constitutional texts such as the Canadian Charter of Rights and Freedoms. 8 In Fitzpatrick v. Sterling Housing Association, 9 a decision of the Court of Appeal of England and Wales, Ward L.J. said that he was "entitled to presume that Parliament always intends to conform to the rule of law as a constitutional principle"; 10 and in Re Manitoba Language Rights 11 the Supreme Court of Canada stated that the rule of law was "a fundamental principle of our Constitution". 12 The preamble to the Charter specifies that "Canada is founded upon principles that recognize the supremacy of God and the rule of law", but over and above this, the Court held: 13 [T]he [rule of law] principle is clearly implicit in the very nature of a Constitution. The Constitution, as the Supreme Law, must be understood as a purposive ordering of social relations providing a basis upon which an actual order of positive laws can be brought into existence. The founders of this nation must have intended, as one of the basic principles of nation building, that Canada be a society of legal order and normative structure: one governed by rule of law. While this is not set out in a specific provision, the principle of the rule of law is clearly a principle of our Constitution.
Thio Li-ann has expressed the view that although the rule of law is not mentioned in the Singapore Constitution, "it has through practice entered Singapore's constitutional and political lexicon". 14 There is, in fact, a strong basis for the constitutional status of the rule of law in Singapore. Re Manitoba Language Rights noted that the rule of law "has always been understood as the very basis of the English Constitution characterising the political institutions of England from the time of the Norman Conquest". 15 The backbone of Singapore' [1985] 1 S.C.R. 721 (S.C.). 12 Ibid. at para. 59. See also Reference re Secession of Quebec [1998] 2 S.C.R. 217 (S.C.), at para. 32 (the paragraph references are to the Westlaw version of the case report). 13 Re Manitoba Language Rights, supra note 11 at para. 68. 14 Thio, "Rex Lex or Lex Rex?", supra note 5 at 1. In A Treatise on Singapore Constitutional Law (Singapore: Academy Publishing, 2012) at para. 3.051, Thio states: "The text of the Singapore constitution is silent and contains no express provision on the rule of law; however it has been the subject of parliamentary debate and judicial affirmation." 15 Re Manitoba Language Rights, supra note 11 at para. 67. 16 The Sabah, Sarawak and Singapore ( The supremacy of the Constitution is necessary for the purposes of the Constitution to be protected as it ensures that the institutions created by the Constitution are governed by the rule of law, and that the fundamental liberties under the Constitution are guaranteed.
The courts' judicial review role is emphasized by art. 4 and 162 of the Constitution. Article 4 declares the Constitution to be "the supreme law of the Republic of Singapore", and thus "any law enacted by the Legislature after the commencement of this Constitution which is inconsistent with this Constitution shall, to the extent of the inconsistency, be void". Article 162 states that laws which existed at the time of the Constitution's commencement on 9 August 1965 25 "continue in force on and after the commencement of this Constitution", but must be "construed… with such modifications, adaptations, qualifications and exceptions as may be necessary to bring them into conformity with this Constitution". The wording of art. 162 suggests that the courts are not empowered by this provision to entirely invalidate laws existing at the time of the Constitution's commencement. Nonetheless, in Tan Eng Hong the Court of Appeal took the view that a purposive reading of art. 4 and 162 indicates that such laws can be declared void under art. 4. 26 Though the Constitution is silent on which branch of government is responsible for giving effect to art. 4 and 162, the High Court has asserted in Chan Hiang Leng Singapore Journal of Legal Studies [2012] Colin v. Public Prosecutor 27 that it is the court's task to do so: 28
The court has the power and duty to ensure that the provisions of the Constitution are observed. The court also has a duty to declare invalid any exercise of power, legislative and executive, which exceeds the limits of the power conferred by the Constitution, or which contravenes any prohibition which the Constitution provides.
In Public Prosecutor v. Taw Cheng Kong 29 the Court of Appeal explicitly drew a link between the courts' judicial review role and the rule of law: "The courts, in upholding the rule of law in Singapore, will no doubt readily invalidate laws that derogate from the Constitution which is the supreme law of our land." 30 These expressions of the courts'role are in line with the reasoning employed in the landmark case Marbury v. Madison. 31 In Marbury the Supreme Court of the United States said it was clear that the duty of securing observance of the Constitution by the political branches of government falls upon the courts as this is an aspect of judicial power; the same is true in Singapore since the Constitution vests the judicial power of Singapore solely in the courts. 32 Part VIII of the Constitution contains various provisions that seek to safeguard the independence of the Supreme Court judiciary, which is primarily responsible for carrying out judicial review. The effectiveness of constitutional judicial review by the courts is thus assured by the principle of separation of powers, which the High Court characterized in Mohammad Faizal bin Sabtu 33 as "part of the basic structure of the Singapore Constitution". 34 It is submitted that the court's assertion of a jurisdiction to subject executive action and legislation to judicial review for compliance with the Constitution reinforces the fact that the rule of law doctrine underlies the constitutional order in Singapore. For the sake of completeness, it should be noted that the latter fact is also buttressed by the High Court's exercise of judicial review in administrative law. As Simon Brown J. stated in R v. Committee The fact that the rule of law is a constitutional principle is significant because the Prime Minister and other Cabinet ministers, Members of Parliament, and judges are bound to "preserve, protect and defend" the Constitution. 37 Ordinary legislation and common law rules that are incompatible with the principle must also yield to it. In Chng Suan Tze v. Minister for Home Affairs 38 the Court of Appeal expressed the obiter view that exercises of discretion by the President and the Home Affairs Minister relating to detentions without trial under the ISA should be assessed by the court objectively rather than from the subjective point of view of these persons since, among other things, "the notion of a subjective or unfettered discretion is contrary to the rule of law". 39 The Court thus declined to follow the earlier decision Lee Mau Seng v. Minister for Home Affairs, 40 in which the High Court had applied a subjective test. These cases are discussed in more detail below. While the Court of Appeal did not specifically identify the rule of law as a constitutional doctrine, the case illustrates how a court might utilize the doctrine to invalidate an existing legal rule.
Furthermore, the doctrine empowers courts to grant suitable remedies in constitutional law cases. It was relied on, for instance, in Re Manitoba Language Rights, 41 which involved a highly unusual set of facts. The province of Manitoba's constitution, the Manitoba Act, 1870 42 (which is deemed to be part of the Constitution of Canada), 43 requires that all statutes be enacted in both English and French. However, in 1890, the province passed the Official Language Act 44 which specified that, henceforth, statutes only had to be enacted in English. Two county court decisions held this Act to be unconstitutional, but they were neither appealed nor even reported, and were ignored by the provincial government. Subsequently, in 1979 another case 45 reached the Supreme Court of Canada, which confirmed that the Official Language Act was void. The provincial government then began translating and re-enacting all statutes passed since 1890. Before it could finish the task, a motorist who had been charged with speeding argued that the charge could not stand because the statute creating the offence was invalid, not having been enacted in French. The Manitoba courts rejected the defence, 46 but when the case was appealed to the Supreme Court, the Federal Government referred the matter to the Court for an advisory opinion on the validity of all statutes of Manitoba that had been enacted only in English. 47 37 Singapore Constitution, supra note 6, art. 27, 61 and 97, and Forms 2, 3, and 6 of the First Schedule. 38 The Supreme Court affirmed the unconstitutionality of the Official Language Act and held that all statutes that had not been enacted in both English and French were invalid. This conclusion had the devastating consequence of creating a "legal vacuum" 48 in Manitoba. The view has been taken that the vacuum could never be filled because purported changes to the structure of the provincial legislature and to voting rights since 1890 meant that the legislature itself was invalid and could not enact remedial legislation. Neither was an amendment to the Canadian Constitution possible, because s. 43 of the Constitution Act, 1982 49 requires an amendment not applicable to all provinces to be "authorized by resolutions of the Senate and House of Commons and of the legislative assembly of each province to which the amendment applies". If the Manitoba legislature itself was invalid, it could not pass any such resolution. 50 However, the Court also held that since the constitutional guarantee of the rule of law would not tolerate Manitoba lacking a valid and effectual legal system for the present and the future, the doctrine empowered the Court to deem the improperly enacted statutes of the province "temporarily valid and effective… for the period of time during which it would be impossible for the Manitoba legislature to fulfil its constitutional duty" of re-enacting and publishing these statutes in accordance with the Manitoba constitution's terms. 51 
B. What the Rule of Law Entails
The Supreme Court of Canada reached the result mentioned above by relying on the principle that, arguably at the most fundamental level, the rule of law "requires the creation and maintenance of an actual order of positive laws which preserves and embodies the more general principle of normative order". 52 The Court was entitled to apply the novel remedy of granting temporary validity to invalid laws because the rule of law could not countenance a situation where a polity is effectively left ungoverned by law.
More familiar, perhaps, is the characterization of the rule of law as a doctrine holding that the state and its officials may only act in accordance with the law, and may not ignore its strictures. 53 to comply with it, but is not barred from changing it. The second sense is that 'law' also embodies constraints on the power of lawmakers to change the law. 55 However, differences of opinion exist as to the nature of these constraints. In this article, I adopt the typology of theories of the rule of law identified by Tamanaha. He notes that the rule of law may be categorized into formal versions and substantive versions, and describes them in this manner: "[F]ormal theories focus on the proper sources and form of legality, while substantive theories also include requirements about the content of the law (usually that it must comport with justice or moral principle)." However, there is some overlap-"the formal versions have substantive implications and the substantive versions incorporate formal requirements". 56 Within the formal and substantive versions, 'thinner' and 'thicker' formulations of the rule of law may be identified. At the thin end of formal versions of the rule is the idea of 'rule by law', which simply requires that governments act only on the basis of laws but says nothing about the standards that such laws ought to comply with. Rule by law imposes few, if any, constraints on governments, and Tamanaha notes that "no Western legal theorist identifies the rule of law entirely in terms of rule by law". 57 Moving along the sliding scale, formal legality requires laws to satisfy certain minimum requirements in order to be regarded as compliant with the rule of law. This conception of the thin rule of law is often associated with the writings of Joseph Raz, 58 who theorized that the doctrine requires laws to be prospective, general, clear, public and relatively stable, and enforceable by an independent judiciary in open and fair hearings. 59 Finally, the thickest version of the formal conception of the rule of law adds to formal legality the requirement that the legal system must be one that embraces democracy, in the sense that laws are enacted by legislators who have been freely chosen by the people. 60 Where substantive theories of the rule of law are concerned, the thin version requires the elements of the formal conception to be satisfied, along with compliance with individual rights. Ronald Dworkin, for example, defines what he terms the 'rights conception' of the rule of law as follows: 61 It assumes that citizens have moral rights and duties with respect to one another, and political rights against the state as a whole. It insists that these moral and political rights be recognized in positive law, so that they may be enforced upon the demand of individual citizens through courts or other judicial institutions of the familiar type, so far as this is practicable. The rule of law on this conception is the ideal of rule by an accurate public conception of individual rights. It does not distinguish, as the rule book conception does, between the rule of law and substantive justice; on the contrary it requires, as part of the ideal of law, that the rules in the book capture and enforce moral rights. There is no uncontroversial way to determine what these [i.e., individual] rights entail. All general ideals-like equality, liberty, privacy, the right to property, the freedom of contract, freedom from cruel punishment-are contestable in meaning and reach. In particular contexts of application conflicts between rights can arise. And no right is absolute, so consideration of social interests must always be involved, which cannot be answered through consideration of the right alone.
Another difficulty is that if we assume-as Dworkin does-that the resolution of the issue stated in the preceding paragraph should be dealt with in the judicial rather than the political arena, this may have anti-democratic implications. 64 A version of a substantive conception of the rule of law that is of intermediate thickness requires formal legality, individual rights and democracy to be upheld. This theory of the rule of law is evident in the writings of T.R.S. Allan, who has said that the rule of law not only "encompasses traditional ideas about individual liberty and natural justice, and, more generally, ideas about the requirements of justice and fairness in the relations between government and governed", but is also "inextricably linked with certain basic institutional arrangements. The fundamental notion of equality, which lies close to the heart of our convictions about justice and fairness, demands an equal voice for all adult citizens in the legislative process; universal suffrage may today be taken to be a central strand of the rule of law." 65 The thickest form of the substantive theory of the rule of law requires recognition of all the elements of the intermediate version, plus social welfare rights. Thus, if this form of the rule of law is accepted, the government has an affirmative duty to ensure distributive justice for the people. Tamanaha expresses the opinion that this version of the rule of law causes "severe difficulties". As with individual rights, views as to what social welfare rights are may differ, and clashes between individual rights and social welfare rights may arise. The rule of law becomes a "proxy battleground for a dispute about broader societal issues, detracting from a fuller consideration of those issues on their own terms, and in the process emptying the rule of law of any distinctive meaning". 66 Pinning down the most appropriate meaning of the rule of law is difficult, but it is a necessary task. First, as noted earlier, the courts may be called upon to determine whether executive and legislative acts comply with the doctrine, or may need, of their own accord, to base their reasoning on the doctrine. They cannot do so unless they articulate what the doctrine means. Secondly, the government and its critics often 62 rely upon the rule of law in aid of the positions they take on government policies and statutes. No profitable dialogue can take place unless there is some agreement on the implications of the doctrine.
II. Rule of Law Discourse in Singapore
Bearing in mind the typology of possible meanings of the rule of law described above, this part of the article considers how critics have employed the doctrine in support of their arguments, and attempts to identify the conception or conceptions of the rule of law adopted. To set the context, we begin with a narration of some key incidents that have led to some government policies being criticized from within and without the country.
A. Incidents Giving Rise to Criticism
Detentions Under the Internal Security Act
Two series of incidents in Singapore give rise to many of the allegations that the Government of Singapore has acted in breach of the rule of law. The first relates to detentions made by the Government under the Internal Security Act, 67 and the second to decisions by various Cabinet ministers and PAP Members of Parliament ("MPs") to sue opposition politicians for defamation.
On 21 May 1987, 15 persons were arrested by the Internal Security Department of the Ministry of Home Affairs during Operation Spectrum. In particular, in June and July 1987 four of the arrested persons-Chng Suan Tze, Kevin de Souza, Teo Soh Lung and Wong Souk Yee-were served with detention orders pursuant to s. 8(1) of the ISA. 68 This provision states that "[i]f the President is satisfied with respect to any person that, with a view to preventing that person from acting in any manner prejudicial to the security of Singapore or any part thereof or to the maintenance of public order or essential services therein, it is necessary to do so", the Minister shall make an order, among other things, directing that the person be detained for any period not exceeding two years. The statement setting out the grounds of detention which was served on one of the detainees, Teo Soh Lung, gives a flavour of the allegations against them. It says that she had been detained for acting "in a manner prejudicial to the security of Singapore by being involved in a Marxist conspiracy to subvert the existing social and political system in Singapore, using communist united front tactics, with a view to establishing a Marxist state". 69 Subsequently, 67 ISA, supra note 7. 68 Chng Suan Tze, supra note 38 at paras. 2, 3. These four detainees are significant as they were the appellants in this landmark court case. 69 Ibid. at para. on 26 September 1987, the Minister for Home Affairs exercised powers granted to him by s. 10(1) of the ISA 70 to suspend the detention orders against Chng, de Souza, Teo, Wong and three other detainees since he was "satisfied that they are unlikely to resume subversive activities and no longer pose a security threat". The detainees were required to execute bonds and to comply with three conditions: they were not to travel outside Singapore, take up membership in any society, or be involved in activities propagating Communism or Marxism. 71 However, about seven months later on 18 April 1988, Chng, de Souza, Teo, Wong and five more detainees issued a joint media statement denying they were Marxist conspirators. In addition they claimed that, among other things, statements they had given to the authorities while detained had been induced by threats, and that they had been ill-treated and even tortured. The Home Affairs Minister responded the next day by revoking the suspension orders and rearresting eight of the signatories to the joint statement. (The remaining signatory had left Singapore.) 72 The periods of detention of Chng, de Souza, Teo and Wong were later extended. 73 Having unsuccessfully challenged the legality of their detention by way of habeas corpus before the High Court, the four appealed to the Court of Appeal.
In Chng Suan Tze v. Minister for Home Affairs, 74 the Court of Appeal found in favour of the appellants on a narrow point. It held that the Government had not provided sufficient evidence of the President's satisfaction that detention of the appellants was necessary to prevent them from acting in a manner prejudicial to national security. The formal recitals in the detention orders expressing the President's satisfaction were insufficient as they amounted to hearsay; the orders had been signed by the Permanent Secretary to the Ministry of Home Affairs. The court could only presume the existence of the President's satisfaction, applying the doctrine omnia esse rite acta (i.e., everything is presumed to have been correctly performed unless the contrary is shown), if there was evidence that the Cabinet or the Home Affairs Minister was satisfied that the appellants posed a threat to national security, and that the President was similarly satisfied after having been advised on the matter by Cabinet or the Minister. Such evidence had to originate from Cabinet itself, the Secretary to the Cabinet, or the Minister. For the same reason, an affidavit from the Permanent Secretary stating that the "government" was satisfied was insufficient evidence of the President's satisfaction. 75 70 ISA, supra note 7, s. 10(1): "At any time after an order has been made in respect of any person under section 8(1)(a) the Minister may direct that the operation of such order be suspended subject to the execution of a bond and to such conditions… as the Minister sees fit; and the Minister may revoke any such direction if he is satisfied that the person against whom the order was made has failed to observe any condition so imposed or that it is necessary in the public interest that such direction should be revoked." 71 Chng Suan Tze, supra note 38 at para. 15. 72 [W]ithout exercising care, caution and a sense of responsibility and in a casual and cavalier manner or on vague, irrelevant or incorrect grounds and facts so that his subjective satisfaction with respect to the applicant was not "with a view to preventing the applicant from acting in any manner prejudicial to the security of Singapore, etc" but for a different purpose altogether.
This was because "the logical result… would be that a court can substitute its own [judgment] for the subjective satisfaction of the President acting in accordance with the advice of the Cabinet". 83 Delivering of the exercise of the discretion. 87 In addition, the Court of Appeal accepted the appellants' argument that the subjective test violated art. 12(1) and 93 of the Constitution. Article 12(1) guarantees to all persons the right to equality before the law and equal protection of the law, while art. 93 vests the judicial power of Singapore "in a Supreme Court and in such subordinate courts as may be provided by any written law for the time being in force". The Court agreed that if the subjective test applied to ss. 8 and 10 of the ISA and prevented decisions made pursuant to these provisions from being reviewed by the court, they would be contrary to art. 12(1) which prohibits laws that are arbitrary. 88 Conversely, the objective test was consistent with both art. 12(1) and 93. 89 To date, Chng Suan Tze remains one of only two cases reported since Singapore's independence in 1965 in which a court has determined that statutory provisions contravene the Constitution. 90 Finally, as noted previously, the Court of Appeal relied upon the rule of law doctrine to support its opinion that the subjective test was incorrect in law. It said: 91 In our view, the notion of a subjective or unfettered discretion is contrary to the rule of law. All power has legal limits and the rule of law demands that the courts should be able to examine the exercise of discretionary power. If therefore the Executive in exercising its discretion under an Act of Parliament has exceeded the four corners within which Parliament has decided it can exercise its discretion, such an exercise of discretion would be ultra vires the Act and a court of law must be able to hold it to be so.
As an aside, it may be noted that the Court did not have to take a substantive view of the rule of law. It was sufficient for it to emphasize the point that the rule of law presupposes the existence of judicial review of primary and subsidiary legislation by an independent judiciary, which is a feature of a formal conception of the rule of law. 92 The Court's judgment in Chng Suan Tze was handed down on 8 December 1988. At about 4:40 pm that day, an order for Teo's release was served on the officer in charge of Whitley Road Centre where she was being detained. She was released at about 4:45 pm, placed in a car, driven a few hundred metres out of the gate, then served with a fresh detention order for the period 8 December 1988 to 19 June 1989 and rearrested. 93 She applied for habeas corpus five days later, on 13 December. Three days after that, the Government introduced two bills into Parliament seeking to amend the Constitution and to insert fresh provisions into the ISA. The bills were 87 Chng Suan Tze, supra note 38 at paras. 70, 139 (sub-para (f)). 88 Chng Suan Tze, supra note 38 at para. 82. 89 Ibid. at para. 86. 90 However, as the views expressed were obiter dicta, the Court of Appeal did not in fact declare the statutory provisions to be void. debated in Parliament on 25 January 1989 and passed on the same day. 94 The Act amending the Constitution came into force on 27 January, 95 and the ISA amendment Act on 30 January. 96 Four new provisions were added to the ISA. The operative provision was section 8B, which read as follows:
8B.-(1) Subject to the provisions of subsection (2), the law governing the judicial review of any decision made or act done in pursuance of any power conferred upon the President or the Minister by the provisions of this Act shall be the same as was applicable and declared in Singapore on the 13th day of July 1971; and no part of the law before, on or after that date of any other country in the Commonwealth relating to judicial review shall apply.
(2) There shall be no judicial review in any court of any act done or decision made by the President or the Minister under the provisions of this Act save in regard to any question relating to compliance with any procedural requirement of this Act governing such act or decision.
Section 8B(1) sought to turn the clock back by freezing the law pertaining to judicial review of decisions made or actions taken under the ISA as at the date when Lee Mau Seng was decided by the High Court. For good measure, judicial review was excluded by the ouster clause in s. 8B(2). Section 8A was an interpretation section, while s. 8C removed the right to appeal to the Privy Council. 97 Section 8D made the other sections applicable to "any proceedings instituted by way of judicial review of any decision made or act done under the provisions of this Act, whether such proceedings have been instituted before or after the commencement" of the amending Act. The latter provision had the effect of retrospectively imposing the new ISA sections on Teo's habeas corpus application made in December 1988.
The constitutional amendments related to art. 149, which is the provision authorizing the enactment of the ISA. Entitled "Legislation against subversion", prior to the amendment, art. 149(1) stated that if an Act recited that "action has been taken or threatened by any substantial body of persons" for various purposes, including action "which is prejudicial to the security of Singapore", then "any provision of that law designed to stop or prevent that action is valid notwithstanding that it is inconsistent with Article 9, 13 or 14, or would, apart from this Article, be outside the legislative power of Parliament". The 1989 amendments added art. 11 and 12 to the list of fundamental liberties against which the ISA was immunized, modified the wording of art. 149(1), and tacked on a new art. 149 (3) 99 Before the High Court, it was argued on Teo's behalf that the ISA amendments contravened the rule of law because they authorized arbitrary acts and decisions by the Government. 100 This submission was rejected, the Court taking the view that the amendments merely reaffirmed the legal position taken in Lee Mau Seng, and could not be regarded as "usurping judicial power or being contrary to the rule of law": 101
There is no abrogation of judicial power. It is erroneous to contend that the rule of law has been abolished by legislation and that Parliament has stated its absolute and conclusive judgment in applications for judicial review or other actions. Parliament has done no more than to enact the rule of law relating to the law applicable to judicial review. The legislation does not direct the court to enter a particular judgment or dismiss a particular case. The court is left to deal with the case on the basis of the amendments. Legislation designed against subversion must necessarily include provisions to ensure the effectiveness of preventive detention. The amendments are intended to do just that.
The High Court thus appeared to adopt what Tamanaha calls 'rule by law', the thinnest form of the formal conception of the rule of law. Since Parliament had validly passed the 1989 amendments, the Court would not impugn the legislation for failing to 98 The constitutional amendments extended the effect of art. 149(1) "to any amendment to that law [i.e., a law enacted pursuant to art. 149 comply with other requirements often associated with the rule of law, such as effective judicial review or compliance with human rights standards. The Court of Appeal did not refer to the rule of law, but affirmed that it could not consider whether there were objective grounds for Teo's detention as Parliament had effectively reapplied the subjective test to the exercise of executive discretion under the ISA. 102 Nonetheless, the Court left the door slightly ajar by suggesting that it has a responsibility to decide whether the President or Minister's satisfaction is in fact based on matters within the scope of ss. 8 and 10 of the ISA. 103 
Defamation Suits Brought Against Opposition Politicians
The second series of incidents frequently relied upon as evidence that the Government fails to comply with the rule of law concern Cabinet members and other PAP MPs bringing defamation suits against opposition politicians. Such suits arguably have a chilling effect on political speech, particularly since they often relate to statements made during election campaigns, or concerning political issues. 104 Moreover, a successful suit that leads a large sum of damages being awarded to the plaintiff which the defendant cannot afford to pay can result in the defendant losing a parliamentary seat or being prevented from participating in elections. Under the Constitution, a person is not qualified to be an MP (or, as a matter of fact, to be elected as President) if he or she is an undischarged bankrupt, 105 and becoming bankrupt triggers the vacation of a parliamentary seat. 106 One of the earlier reported actions was taken by the then Prime Minister Lee Kuan Yew against Joshua Benjamin Jeyaretnam, the leader of the Workers' Party of Singapore ("WP"). It was claimed that during a rally for the 1976 general election, Jeyaretnam had insinuated that Lee had abused his office to obtain financial advantage for himself, his wife and his brother, and that he also lacked honesty and integrity and was thus unfit to hold the office of Prime Minister. 107 The High Court found in favour of the Prime Minister and awarded damages of $130,000. The judgment 102 Teo Soh Lung (C.A.), supra note 94 at paras. 19-21. 103 "Lord Alexander's submission on the law as declared in Lee Mau Seng is thus an argument which is available to the appellant only if the evidence in fact demonstrates that she was redetained for purposes which had nothing to do with national security": ibid. at para. 27. was upheld on appeal. 108 This signalled the start of a trend in which elections were characterized by defamation suits brought by candidates in respect of remarks made by their political opponents during the hustings.
Shortly before the Anson by-election of 1981, Jeyaretnam attended the inauguration of the Singapore Democratic Party ("SDP") and delivered a speech. He was received rapturously by the audience, and when he had to leave early for another engagement a large number of people also left. Not long thereafter, the by-election was called and Jeyaretnam was nominated as the WP's candidate. Goh Chok Tong, then the Minister for Defence and Second Minister for Health, and First Organizing Secretary of the PAP, gave a press conference at which he said that the "exodus" from the SDP inauguration had been "contrived" by Jeyaretnam "to show who is boss at this stage". 109 Jeyaretnam sued Goh, contending that the remarks suggested that he was: 110 [A]n opportunist, a man of base and dishonourable motives, seeking only to promote himself, to gain power for himself, and had shown by his conduct that he was not genuinely sincere in building up a credible and constructive opposition in Parliament but out solely to seek his own glory and was accordingly unfit to hold the office of a Member of Parliament.
The High Court found that although Goh's words were defamatory, Jeyaretnam had failed to establish that he had been disparaged in his office as WP Secretary-General. Furthermore, Goh had made out a defence of fair comment. The holding was upheld on appeal to the Court of Appeal and the Privy Council. 111 Jeyaretnam was elected to Parliament for the Anson constituency in the 1981 by-election, breaking the PAP's monopoly that had existed since 1968.
In the 1984 general election that followed, Seow Khee Leng, who was SecretaryGeneral of the Singapore United Front, admitted to having defamed Lee Kuan Yew during a rally. Damages were assessed at $250,000 for the "very serious slander" which had alleged corruption on the Prime Minister's part. 112 Jeyaretnam lost his parliamentary seat with effect from 10 November 1986 113 following a conviction for having made a false declaration concerning the WP's financial accounts, an offence under s. 199 of the Penal Code, 114 for which a one-month imprisonment and a $5,000 fine had been imposed. 115 Under art. 45(1)(e) of the 108 (Cap. 68, 1985 Rev. Ed. Sing.), s. 217 (2) : "A clerical error may be rectified at any time and any other mistake may be rectified at any time before the court rises for the day." The equivalent provision in the Criminal Procedure Code (Cap. 68, 2012 Rev. Ed. Sing.), which is worded differently, is s. 301. 116 Jeyaretnam and Wong Hong Toy were convicted by the High Court for having a common intention to fraudulently deliver to third parties without adequate consideration to a judgment creditor three cheques which were the WP's property, knowing it to be likely that this would prevent the distribution of property to the judgment creditor, an offence under s. 421 of the Penal Code read with s. 34. They were fined $3,000 each ($1,000 for each cheque), and three weeks' imprisonment if they defaulted in paying the fines: 126 Though Jeyaretnam unsuccessfully contested the 1997 general election, as one of the 'best losers' he became a Non-constituency Member of Parliament ("NCMP"). The 1997 election witnessed defamation suits by Goh Chok Tong, now Prime Minister and Secretary-General of the PAP, Deputy Prime Minister Lee Hsien Loong, Senior Minister Lee Kuan Yew and other PAP MPs against Jeyaretnam and his running mate, Tang Liang Hong. Thirteen sets of proceedings were commenced by the plaintiffs against Tang for various remarks he had made touching their fitness to lead the country. In particular, Tang had implied that Goh, Lee Hsien Loong and Lee Kuan Yew had given something to a property developer in exchange for obtaining discounts when purchasing residential property. The defences filed by Tang were struck out in 12 suits for non-compliance with court orders, and in the suit brought by Goh for disclosing no defence. 127 The High Court assessed the total amount of damages payable by Tang to the plaintiffs at $8.075 million. 128 This was reduced on appeal to $6.675 million. 129 The actions against Jeyaretnam stemmed from remarks he had made on the eve of polling day. Tang had been criticized by the plaintiffs as anti-Christian and a Chinese chauvinist, and thus unfit to be elected an MP. In remarks to the media, Tang said that he would be making a police report as the MPs had been "telling lies", "defaming" and "assassinating [his] character". 130 On 1 January 1997, Tang made two police reports. At the election rally at which Jeyaretnam was speaking, Tang went to the podium and placed some documents in front of him. Just before concluding his speech, Jeyaretnam said: "Mr. Tang Liang Hong has just placed before me two reports he has made to the police against, you know, Mr. Goh Chok Tong and his people." Where Goh's suit was concerned, the Court of Appeal accepted that the statement was defamatory in that it implied that he had acted in a seriously wrong manner by attacking Tang and that he would likely be subject to a police investigation, and awarded damages of $100,000. 131 Two defamation suits relating to articles that appeared in the WP's official publication, The Hammer, were heard during Jeyaretnam's second stint in Parliament. The first related to an article critical of Tamil Language Week which appeared in the August 1995 issue of The Hammer. The members of the organizing committee of Tamil Language Week sued Jeyaretnam as editor of the newsletter, along with the author of the article, the newsletter's printer, and the WP itself. Ten of the plaintiffs were found to have made out their claim, and Jeyaretnam, the article's author and the WP were jointly ordered to pay $55,000 to them. 132 In 1996, Jeyaretnam and fellow members of the WP's executive council were sued by a group of PAP MPs, including the Minister for Law and for Foreign Affairs, S. Jayakumar, in respect of another article in The Hammer. The defendants admitted liability but the plaintiffs nonetheless filed suit because the quantum of damages could not be agreed upon. 133 The case was settled on 8 September 1997 the first day of a five-day hearing for the assessment of damages, with the plaintiffs agreeing to accept damages and costs of $200,000. 134 In November 2000, Jeyaretnam agreed to pay the outstanding damages due to the plaintiffs in the Tamil Language Week case in instalments, on condition that if he failed to pay any instalment the plaintiffs were at liberty to proceed with bankruptcy petitions against him and he would consent to being made a bankrupt. 135 He made the first two payments, but then defaulted on the third instalment. The plaintiffs thus proceeded with their bankruptcy petitions against Jeyaretnam, and an order to that effect was made against him on 19 January 2001 by an assistant registrar of the High Court. 136 The bankruptcy order was confirmed on appeal to a High Court judge, 137 and to the Court of Appeal. 138 The submission that the agreement was extortionate and, thus, the bankruptcy proceedings had been used as an "instrument of oppression", 139 was rejected. 140 As a result, Jeyaretnam lost his NCMP seat on 23 July 2001, the date his appeal was dismissed by the Court of Appeal, 141 and was unable to contest the general election held later that year. Dr. Chee Soon Juan, Secretary-General of the SDP and an unsuccessful candidate in the 2001 general election, was sued by Lee Kuan Yew and Goh Chok Tong for remarks he made during the campaigning period. Although Chee apologized to Lee and Goh at an election rally and in two newspapers, and agreed to pay them damages and costs, he resisted applications for interlocutory judgment to be entered against him. In his defence, among other things, he denied having made the remarks, and that they had any defamatory effect even if they had been made. Subsequently, he admitted to having made the remarks. Interlocutory judgments were granted by the High Court, 144 and damages assessed at $200,000 for Lee 145 and $300,000 for Goh. 146 Due to his inability to pay the damages and costs, Chee was made a bankrupt which disqualified him from contesting the general elections held in 2006 and 2011. In 2012, Chee offered $30,000 to Lee and Goh in settlement of their claims, stating that he wished to have his bankruptcy discharged in order to stand as a candidate in the next general election which is due by 2016. 147 On 11 September, the Official Assignee informed Chee that Lee and Goh had accepted his offer. 148 Chee and the SDP were also sued by Lee Hsien Loong, who had by this time become the Prime Minister, and by Lee KuanYew, now Minister Mentor, over articles published in the SDP newspaper The New Democrat around February 2006. The High Court granted summary judgment in the plaintiffs' favour on the basis that passages in the articles were defamatory and the defendants had not adduced sufficient facts to support the defences relied on. 149 Damages were assessed in a separate hearing at $330,000 for the Prime Minister and $280,000 for the Minister Mentor. 150 To conclude this narration, it may be noted that over the past three decades successful defamation proceedings have also been brought by Cabinet members against the media, including the International Herald Tribune 151 and the Far Eastern Economic Review. 152 In a 2010 case involving the publisher of the latter magazine, the Court of Appeal declined to hold that a defence of responsible journalism as applied by the House of Lords in Reynolds v. Times Newspapers Ltd 153 was part of Singapore law.
B. Reliance on the Rule of Law by Critics
The existence and employment of the ISA and the bringing of defamation suits by Cabinet members and PAP MPs against opposition politicians are frequently cited by critics of Government policy as evidence of a failure to comply with the rule of law, though these are by no means the only issues complained about.
Unsurprisingly, the most vocal critics based in Singapore are the opposition politicians who have themselves been affected by measures taken by the Government or its members. About two months after the Government brought into force amendments to the Constitution and the ISA to reverse the legal effects of Chng Suan Tze, the European Committee for Human Rights in Malaysia and Singapore (KEHMA-S) and the Rainbow Group of the European Parliament organized a conference on 9 and 10 March 1989 to discuss the rule of law and human rights in Malaysia and Singapore. J. B. Jeyaretnam was among the participants. His presentation, subsequently published in the conference report under the title "The Rule of Law in Singapore", 154 was a wide-ranging broadside which accused the Government of failing to uphold various human rights. These included housing and labour rights; and the rights to free speech and assembly which, he said, had been infringed by laws requiring newspapers to be licensed and enabling the circulation of foreign serial publications to be restricted, and by the requirement for permits in order to hold demonstrations and rallies. He also criticized the existence of the ISA and the Criminal Law (Temporary Provisions) Act ("CLTPA"). 155 The latter statute empowers the Home Affairs Minister to detain without trial a person who has been "associated with activities of a criminal nature" if this is deemed necessary "in the interests of public safety, peace and good order". 156 On 24 November 1999, Jeyaretnam, an NCMP at this time, returned to these themes when he moved the following motion in the House: "That this House recognises the importance of the Rule of Law and urges the government to ensure the complete and full observance of the Rule of Law by all Ministers, officials and public servants." 157 He traced the doctrine back to the Magna Carta 158 and expressed the view that "[i]t has become part of the Constitution", particularly the part "which enacts the fundamental liberties of the people". He singled out art. 9 and 12, which respectively protect rights to liberty and equality, as "the most important ones". 159 Jeyaretnam then alleged eight instances where, in his view, the Government had violated the rule of law. These included detentions without trial under the ISA and the CLTPA; denial of the right to counsel; and denial of freedom of speech and assembly, including freedom of the press. 160 Chiam See Tong of the Singapore People's Party complained that the Government had not treated opposition parties and the PAP equally as regards issuing licences for the holding of events. 161 The claims by the two opposition MPs that the Government had breached human rights standards indicate that they had a substantive conception of the rule of law.
In contrast, Ministers and PAP MPs who participated in the debate tended to rely on the more formal conceptions of the doctrine. For instance, Ho Peng Kee, the Minister of State for Law, expressed the view that the rule of law: 162 [R]efers to the supremacy of law, as opposed to the arbitrary exercise of power. The other key tenet is that everyone is equal before the law. The concept also includes the notions of the transparency, openness and prospective application of our laws, observation of the principles of natural justice, independence of the Judiciary and judicial review of administrative action.
He said that these elements were "established features of our legal system" 163 and refuted Jeyaretnam's contentions that the ISA and CLTPA breached the rule of law, noting that there were safeguards such as advisory boards to confirm detentions, and that the statutes had all been "done legally and carefully drafted by our AttorneyGeneral's Chambers. And of course, all are subject to the requirements of the Constitution and all coming to this House to be debated and passed [sic] ." 164 Chin Tet Yung, a PAP MP for Sembawang Group Representation Constituency, said the rule of law required that: 165 All laws are prospective, stable, properly and constitutionally enacted. The application of laws, the making of legal orders by public officers should be guided by clear and general rules, that is, avoiding any personal bias or favour, treating equal cases equally, making decisions rationally and in the public interest, and in accordance with the written laws of the land. … In this particular principle where you have laws, obviously such laws must be applied and obviously the laws are applied by public officers who make legal orders. If these legal orders are substantiated by subsidiary legislation, if this subsidiary legislation is sanctioned by parent Acts, by the primary legislation, then any order issuing from it would be legitimate and would comply with the Rule of Law. And, if anyone is unhappy with that, there is always the next aspect or principle of the Rule of Law, and that is, that the judiciary has the power and the authority to review any administrative action. So that is the third principle. The final principle… is that the judiciary must be independent and the courts should be generally accessible to all who seek recourse to them.
He moved an amendment to the motion introduced by Jeyaretnam so that it read: "That this House (1) 169 He emphasized the importance of rights to free speech and association, saying that: 170 Singapore must be a home to Singaporeans, not a hotel and casino. For it to be a home, Singaporeans must be given a say in how the country is run. For this to happen, people must be free to organise themselves into useful groups which can help society, groups that need not be political parties. These fundamental freedoms of speech and association are beyond political rhetoric. They are essential for our society's progress.
He lamented the lack of these freedoms in Singapore, claiming that "the PAP Government has made it abundantly clear that it does not want participation of the people in matters of interest to the nation" because the Government had "insist [ed] that all who wish to say anything political must join a political party". 171 Chee spelled out his understanding of the rule of law in an open letter addressed to the Chief Justice, theAttorney-General and the Minister for Law which was published on the SDP website on 6 January 2009: 172 [T]he rule of law is not just a system where the government passes legislation and everyone unquestioningly obeys. The concept of the rule of law necessitates the limitation of state power and the respect of human rights. Our Constitution spells out what these limitations are. It also defines the rights of the citizen.
Subsequently, in a speech delivered to the International Bar Association Conference in Dubai on 4 November 2011, he stated that the existence of free media and the rights to free expression and peaceful assembly were essential elements of the rule of law. 173 Conceptions of the rule of law that require human rights protection also characterize the opinions of critics of Government policy based outside Singapore. An early example is the 1990 report by the New York City Bar Association's Committee on International Human Rights entitled The Decline of the Rule of Law in Singapore and Malaysia. 174 The report claimed that "the rule of law in Singapore today has given way to empty legalism. In the British tradition, the Singapore government scrupulously applies the law on the books. But that law no longer restrains government actions or protects individual rights." 175 It alleged that "serious human rights violations" had taken place in Singapore, which included "use of the Internal Security Act to detain non-violent dissenters" and "restrictions on freedom of speech, association, religion and the press". 176 In addition to expressing concern about the Operation Spectrum detentions under the ISA, 177 the report's authors noted that Chia Thye Poh, a former Barisan Socialis MP, was detained under the ISA between 1966 and 1989, and then permitted to live on Sentosa island with restrictions on his activities and movements. 178 (All restrictions on him were finally lifted with effect from 27 November 1998.) 179 The report concluded that the ISA contravened international standards on administrative detention. 180 Where other fundamental freedoms were concerned, the report highlighted the existence of laws restricting the media such as the Broadcasting and Television Act 181 and the Newspaper and Printing Presses Act. 182 Under powers granted by the latter statute, 183 in 1986 and 1987 the Minister for Communications and Information curtailed the circulation of Time magazine, the Asian Wall Street Journal and the Far Eastern Economic Review for "engaging in the domestic politics of Singapore". 184 Moreover, Lee Kuan Yew successfully sued the Review for libel in 1987 185 in an article about the ISA detentions which occurred that year. A statement on the High Court judgment by the president of Dow Jones & Co, owner of the Review, which was published by Dow Jones'Asian Wall Street Journal, led to a charge of contempt of court by scandalizing the court. 186 As regards the freedom of religion, the New York City Bar Association's report conveyed unease about a bill-now the Maintenance of Religious Harmony Act 187 -that would permit the Minister for Home Affairs to bar religious workers deemed subversive or threatening to religious harmony from addressing congregations and holding office in religious publications. 188 It concluded by calling upon the administration of President George H. W. Bush to use "more forceful public diplomacy" in publicly condemning ISA detentions and " [urging] an end to the other troubling authoritarian trends documented in this report". 189 In a report called Rule of Law in Singapore published in 2007, 190 Lawyers' Rights Watch Canada alleged that defamation suits had been used "to stifle and punish criticism by opposition politicians", and they had created a "chilling effect… on the freedom of political expression in Singapore". 191 It noted how defamation and bankruptcy actions had led to Jeyaretnam twice losing his Parliamentary seat. 192 Concern was also expressed about stringent limits on the freedom of assembly, which had led to Chee Soon Juan being fined and imprisoned on a number of occasions for taking part in public assemblies without the requisite permits; and detentions under the ISA. 193 The organization concluded that "Singapore is not governed by the rule of law". 194 Similar sentiments were expressed by the International Bar Association Human Rights Institute ("IBAHRI") in its 2008 report, Prosperity versus Individual Rights? Human Rights, Democracy and the Rule of Law in Singapore. 195 The Institute argued that political opposition and expression had been stifled by defamation lawsreferring specifically to the defamation suits brought against Jeyaretnam, Tang and Chee 196 -and actions taken against websites. 197 It also highlighted restrictions on press freedom and free assembly, respectively in the form of defamation suits and the NPPA, 198 and the authorities' refusal to issue permits for outdoor assemblies. 199 Summing up, the IBAHRI said: 200 The IBAHRI strongly encourages Singapore to engage with the international community in a more constructive manner, and to take steps to implement international standards of human rights throughout Singapore. It is imperative that Singapore now takes its place as a leader in the region, not only in business and economic development, but in human rights, democracy and the rule of law.
A strong and robust rule of law requires respect for and protection of democracy, human rights-including freedom of expression and freedom of assembly-and an independent and impartial judiciary. The IBAHRI is concerned that, despite many positive achievements, the Singapore Government is currently failing to meet established international standards in these areas.
In its response to the report, 201 the Ministry of Law said that it contained "serious factual inaccuracies". 202 It noted that international law recognizes no unfettered right for individuals or the media to malign the reputation of others with impunity, and that Singapore courts are not alone in holding that no special privilege attaches to criticism of politicians. In any case, truth is a complete defence to a defamation claim, and other opposition politicians such as Chiam See Tong and Low Thia Khiang have never defamed their political opponents. Chiam had, in fact, reached an out-of-court settlement with two Government ministers whom he claimed to have defamed him, and had successfully sued 203 members of the SDP's Central Executive Committee for libel and had been awarded damages of $120,000. 204 As regards press freedom, the Ministry said that the NPPA was intended to: 205 [P]rotect the public interest, prevent manipulation by foreign elements to glorify offensive viewpoints and prevent newspapers from being used as instruments of subversion. We make no apology for this, as freedom of the press does not, in our view, equate to the press purporting to act as an unaccountable pressure group.
It justified the banning of public protests by saying that "[w]e do not wish to follow the path of some countries, where the will of the general electorate and of the elected Government can be thwarted by demonstrations mounted by disaffected pressure groups." 206 The Ministry affirmed that: 207 The principle of the Rule of Law is fundamental in Singapore. The Singapore Government exercises its authority through laws that are adopted and enforced by an independent judiciary in accordance with established and accepted procedures. No one is above the law.
The World Justice Project has been publishing an annual Rule of Law Index since 2010. In its 2011 Index, 208 it defines the rule of law as "a rules-based system in which the following four universal principles are upheld": 209 • The government and its officials and agents are accountable under the law.
• The laws are clear, publicized, stable, and fair, and protect fundamental rights, including the security of persons and property.
• The process by which the laws are enacted, administered, and enforced is accessible, fair, and efficient.
• Access to justice is provided by competent, independent, and ethical adjudicators, attorneys or representatives, and judicial officers who are of sufficient number, have adequate resources, and reflect the makeup of the communities they serve.
These principles were the result of a deliberate choice to "strike a balance between thinner and thicker conceptions of the rule of law". 210 As regards the inclusion of the reference to fundamental rights, the report's authors stated that: 211 the rule of law must be more than merely a system of rules-that indeed, a system of positive law that fails to respect core human rights guaranteed under international law is at best 'rule by law', and does not deserve to be called a rule of law system.
However, 212 given the impossibility of assessing adherence to the full panoply of civil, political, economic, social, cultural, and environmental rights recognized in the Universal Declaration [of Human Rights], the principles treat a more modest menu of rights, primarily civil and political, that are firmly established under international law and bear the most immediate relationship to rule of law concerns.
The Rule of Law Index ranked Singapore highly on factors such as order and security (with a ranking of 2 out of the 66 countries assessed), absence of corruption (4/66), and effective criminal justice (5/66), but less highly on open government (19/66), limited government powers (20/66) and fundamental rights (39/66). 213 It commented that "[n]otwithstanding the country's outstanding performance in most categories, there are substantial limitations on freedom of speech and freedom of assembly, with Singapore in 49th and 60th place, respectively, out of all 66 countries". 214 This brief review does not examine all the critiques of human rights protection in Singapore; it covers the main ones in which Government critics have overtly employed rule of law discourse. The explicit references to human rights in these critiques point to substantive conceptions of the rule of law. Jeyaretnam's 1989 conference paper, which referred to socio-economic rights such as rights to housing and labour, evinces aspects of the thickest form of the substantive conception. Most other critics focus on the extent to which civil and political rights are, in their view, protected in Singapore and, by implication, the importance of democracy. Thus, their views of the rule of law can be classified as thin or intermediate substantive conceptions.
As mentioned earlier, a number of Government ministers and PAP MPs who spoke during the 1999 parliamentary debate on the rule of law appeared to hold more formal conceptions of the rule of law. Because opposition MPs charged that the Government had failed to uphold the rule of law by breaching fundamental liberties, this became a comparison between apples and oranges, and ultimately a rather 'fruitless' debate. However, an attitudinal shift is detectable in the Government's response to the IBAHRI's 2008 report. It called attention to the fact that the fundamentals for Singapore's success include "[f]ree and fair elections held regularly" and " [a] free society where individual human dignity is protected", but "[t]he reality is that there are often situations where the pursuit of one norm conflicts with another and decisions have to be taken on the appropriate balance to be struck between them". 215 These statements-together with the Government's defence of Singapore's lawsarguably embody a substantive conception of the rule of law, but one that favours communitarian values over individual rights. One scholar has characterized this as a "competing 'thick' version [of the rule of law] fashioned after an illiberal model which prioritises statist goals like economic growth and social control by a relatively incorrupt government". 216 define the rule of law comprehensively or attempt an academic analysis, he identified the following elements as "key aspects of a society based on Rule of Law": 218 (1) Exercise of State power should be through laws that are publicly known and enacted legitimately. (2) There should be independent, credible Courts to apply the law and decide on disputes between individuals, as well as between individuals and the State. There must be Separation of Powers. (3) No person should be above the law. That should apply in equal measure to the Government and officials as much as it does to everyone else. (4) There should be credible and effective means for people to challenge the arbitrary exercise of power.
The foregoing are very much in line with a formal conception of the rule of law. However, Shanmugam went on to mention two elements which were "part of a broader framework". Although he felt it was "debatable whether they are part of a strict definition of Rule of Law… most people will accept them as being part of how a modern civilised society should be structured". These were the "sovereign right" of the people to elect their government, and the requirement that "laws must not offend… society's norms of fairness and justice". 219 These allusions to democracy and human rights suggest a substantive conception of the rule of law of intermediate thickness, applying Tamanaha's typology. However, as other points made by the Law Minister bear out, the conception requires restrictions on human rights to ensure stability and promote economic growth. Democracy is seen as a prerequisite for giving the Government a strong mandate to implement, with minimal obstacles, policies that it deems best for Singapore. 220 The Minister spoke of four essential conditions for establishing a proper system of governance in Singapore: the rule of law, stability, security from external threats, and a high-quality public service. 221 He saw the rule of law as a means to prevent the oppression of minorities by the majority, and to provide a secure environment for foreign investment. 222 As for stability, the serious Communist threat that Singapore faced from the 1950s and continuing extra-constitutional threats today justify the use of the ISA. 223 Stability is achieved through, inter alia, the Government having power to act without hindrances such as lobbying and street protests, as "Government action has to be effective, efficient and speedy" in order to respond to changes in the external environment. 224 Shanmugam said that some of the Government's foreign critics fail to see problems arising in their own jurisdictions, are wont to assume that the values of Singapore society are the same as their societies' values, and do not understand the need for different approaches for different societies. 225 However, the Western liberal model of government (for example, having a press with few restrictions-which usually means a press controlled by magnates) cannot be Court from time to time has found that determining what "process" is "due" under the Fourteenth Amendment to the US Constitution depends on the nature of the liberty interest at stake. In the scheme of matters for which adherence to the "rule of law" is particularly important, the integrity of public discussion, public debate and genuine choice in the process of electing governments should rank high because elections determine who the leaders will be who will have primary responsibility to see that the "rule of law" itself is sustained in public as well as private life.
Shanmugam and Galligan both adopted substantive conceptions of the rule of law, but differed over how the balance between human rights and other public interests should be struck in Singapore law. Nonetheless, the significance of their debate lies in the mutual recognition of the need to determine a suitable balance and, therefore, the fact that the enjoyment of human rights is not absolute but may be limited for proper reasons. The path to more constructive discussions has been laid-we may hope there no longer exists a situation of "East is East, and West is West, and never the twain shall meet". Rather, "there is neither East nor West… [w]hen two strong men stand face to face, though they come from the ends of the earth!" 235 In the era of the "new normal" 236 of Singapore politics, following the PAP's lowest vote share since 1965 and the loss of six parliamentary seats to the WP in the 2011 general election, 237 and Prime Minister Lee Hsien Loong's call for a "national conversation" 238 about the nation's future, it will be interesting to see if there will be a policy shift towards greater solicitude for human rights.
Has the rule of law's formal conception outlived its usefulness? Paul Craig has observed that "the adoption of a fully substantive conception of the rule of law has the consequence of robbing the concept of any function which is independent of the theory of justice which imbues such an account of law". 239 Thus, it might be argued that the rule of law is more useful as a legal principle if confined to a thin conception. If it is to be argued that laws and government policies should comply with any substantive standards of democracy and human rights, then the standards should be articulated distinctly and not wrapped up within the concept of the rule of law.
Conversely, adopting a thin conception of the rule of law means that a particular jurisdiction might have laws and policies that breach widely accepted standards of democracy and human rights, but yet be able to claim that it is fully compliant with the rule of law because its laws and policies are comprehensible, stable, made public, and so on. It is often pointed out that the Nazi regime in Germany systematically stripped Jews of their civil liberties largely through legal means, including the Nuremberg Laws. 240 Such grossly discriminatory laws satisfy the rule of law in its formal sense, 241 but applying the term in this context tarnishes the doctrine as a whole. 242 I have much sympathy for the latter view, and submit that there is no reason why a substantive conception of the rule of law is necessarily more opaque than a formal conception. Of course, the standard of human rights protection embodied in the rule of law conception must be articulated. As Craig put it, if criticism of governmental action "is posited upon the substantive conception of the rule of law then intellectual honesty requires that this is made clear, and it also demands clarity as to the particular theory of justice which informs the critique". 243 Yet, so long as the obligation to safeguard human rights is acknowledged, it is not so important whether this should be regarded as distinct from the rule of law doctrine or an inseparable part of it. The crucial thing is that the rule of law, as a foundational constitutional principle, should not be used as hollow rhetoric to obscure the real issues.
